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AFFIDAVIT OF JAMES NESPOLE, SWORN TO 
SEPTEMBER 24, 1974 - IN SUPPORT OF 
AN APPLICATION FOR AN ORDER TO SHOW 
CAUSE AND A TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

HAROLD A. LIPTON and IRVING 
LEVIN, 

Plaintiffs, 

-against- 

ROBERT J. SCHMERTZ, 

Defendant. 

STATE OF NEW YORK ) 

; ss • ; 

COUNTY OF NEW YORK ) 

JAMES NESPOLE, being duly sworn, deposes 

and says: 

1* ^ aiTI ar * associate of the firm of 

Reavis & McGrath, attorneys for the defendant in the 
above-captioned action, and am fully familiar with 
the facts set forth herein. I submit this affidavit 
in support of Defendant's application for a Temporary 
Restraining Order and an Order to Show Cause why the 
registration in this Court of a judgment entered in 
the United States District Court, Central District 
of California obtained by plaintiffs should not be 
stricken. The ground for this application is that 


AFFIDAVIT OF JAMES NESPOLE, SWORN TO 
SEPTEMBER 24, 1974 - IN SUPPORT OF 
AN APPLICATION FOR AN ORDER TO SHOW 
CAUSE AND A TEMPORARY RESTRAINING ORDER 

an appeal from said judgment is pending and therefore 
the judgment cannot be registered in this Court. 

2. On or about June 8, 1973, plaintiffs 
herein brought an action for breach of contract in 
the United States District Court, Central District 
of California. On July 25, 1974, a judgment therein 
was entered for the plaintiffs in the amount of 
$4,221,047.57. 

3. On August 21, 1974, an appeal from 
said judgment was taken, and a Notice of Appeal was 
duly filed with the Clerk of the United States District 
Court, Central District of California. Said appeal 

is still pending. 

4. On September 11, 1974, plaintiffs 
registered a Certification of said judgment with the 
Clerk of this Court (a copy of the Certification is 
annexed hereto as Exhibit "A"). The registration of 
the judgment was in clear violation of 28 U.S.C.D. 

S1963 (1958). The statute provides that only a final 
judgment - one not on appeal - can be registered in 
this Court. The operative language of the statute 

is that a judgment "...which has become final by 
appeal or expiration of time for appeal may be 
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AFFIDAVIT OF JAMES NESPOLE, SWORN TO 
. TEMBER 24, 1974 - IN SUPPORT OF 
Ai\ APPLICATION FOR AN ORDER TO SHOW 
CAUSE AND A TEMPORARY RESTRAINING ORDER 


registered..." The plaintiffs have acted with 

> t * 

complete disregard for the statute. The Clerk of 
the California Court's Certification of the judgment 
clearly states that "...a notice of appeal from said 
judgment was filed in my office on August 12, 1974", 
but the Certification does not state that the appeal 
has been determined or dismissed as is required and 
nor could it since the appeal is still pending. 

5. The plaintiffs' violation of §1963 has 
harassed and embarrassed the defendant in the opera¬ 
tion of his financial affairs. Plaintiffs, in an 
attempt to execute here in New York on a non-final 
judgment, have served 3 Restraining Notices (with 
Information Subpoenas). On September 13, 1974, a 
Restraining Notice was served on Morgan Guaranty 
Trust Company, and a Restraining Notice was served 
on the New York Stars. Copies of said Restraining 
Notices are annexed hereto as Exhibits "B" and "C", 
respectively. Also, on September 16, 1974 a 
Restraining Notice and Information Subpoena was 
served on the New York office of The First National 
Bank of Boston. 
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AFFIDAVIT OF JAMES NESPOLE, SWORN TO 
SEPTEMBER 24, 1974 - IN SUPPORT OF 
AN APPLICATION FOR AN ORDER TO SHOW 
CAUSE AND A TEMPORARY RESTRAINING ORDER 

6. The plaintiffs' misuse of the regis¬ 
tration process has greatly prejudiced the defendant. 
For example, in a letter dated September 17, 1974, 
Morgan Guaranty Trust Company advised the defendant 
that it had placed "an embargo" on the funds in the 
defendant's account therein in the amount of 
$8,442,095.14, twice the amount of plaintiffs' 
judgment. A copy of Morgan Guaranty's letter is 
attached hereto as Exhibit "D". 

7. If the plaintiffs are allowed to 
improperly execute on the judgment while an appeal 
is pending the defendant will suffer irreparable 
injury. 

8. No previous request for the relief 
sought herein has been made. 

WHEREFORE, I respectfully request that 
upon the hearing of the instant motion that plain- 
tiffs' registration of the California judgment be 
stricken, and that pending the hearing of this motion 
a temporary restraining order be entered restraining 
the plaintiffs from further attempting to execute 
on said judgment or in any other way interfere with 
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AFFIDAVIT OF JAMES NESPOLE, SWORN TO 
SEPTEMBER 24, 1974 - IN SUPPORT OF 
AN APPLICATION FOR AN ORDER TO SHOW 
CAUSE AND A TEMPORARY RESTRAINING ORDER 


defendant's property, and that this Court grant 
such further relief as it deems just and proper. 


s/_ 

James Nespole 


[Duly sworn to 
September 24, 1974.] 
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EXHIBIT A - CERTIFICATION OF CALIFORNIA JUDGMENT - 
ANNEXED TO AFFIDAVIT OF JAMES NESPOLE 


r? i:*ff»rATio?i vr j\ i»i.:ii*t 


i_y££2t'C'U3 iUjcSsiirS 


For? THE 


HAROLD A. LIPTON and 
IRVING II. LEVIN, 


ROBERT J. SCHMERTZ, 


rv/.< IML ^ 

^ENT RAt. DISTRICT Of CALIFORNIA /A/ f 6 ^ 

IN and CIVIL ACTION FILE NO. 73-1303-R 

•. aJ- 

Plaintiffs, ^, 

RTZ, Juncwcr;^ = 

Defendant. jt fj-/ ~~ ■- 


Plaintiffs, 


Defendant. 


CERTIFICATION C? JUDGMENT FOR 
lUiCISVUAViCU IN ANG'TIiFil DISTRICT 


4-L~ c. 

*0 -!»*• 


1,_EDWARD M. KRITZMAN n „,. , „ .. ' ^ 2; 

' " ...—• ClcrI * of thc United States District Court for 


tho_Central_ 


District of-California, 


do hereby certify .he annexed to be a true and correct copy of the oricinal judgment entered in the 
above entitled action on-Jjlft.25._im-as it appears of record In my cilice. 


and that 


* llg^C.^Q.L-agJ^.l^j^>X--Si>.L<i_i.Vd33iC.atL-W A3 filed in » nM..._ 

--®fL-^^ < 3U3^.12^_L5_7i__jrQ-date^. nn , s tJit^af_e xecutinn nf ^ _ 

—-ludatnoj) t_i'..as.Jbc.ca_fiJjcd_or_£ntercd_ ■ ■' _ 


IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the seal of the said 
Court this .. V#_day of_ \ _ > 


-, lO fCd.. 


By 


-, CJarl: 

Deputy Clerk 


• When ,.o notice of -rpce! from tho judgment ho. been filed. in.ert “no notiee of .npcal from the .aid Jud-n.-n, 

UC " ^ n ' y ° rr “ * nJ ' h * ,in “ f ° r ««—««<•* >0 run on dole) upon ,h. ..„ry of (If no ,-odon 

.f .he character dcseriUd in Rule 7t(.) P.RC.P. we. filed, here teert •.So Jod^.enf, etherwu. doaHU the 
nature of , : .e order from U.r entry of »huh .in,, for ...pel U computed under Jhst rule.] If 

^ “* ^ **«*"•* «J *•>“* <« m r .Geo ... (Ntert du,o] end .ho jud.nu.t v.-„ 

7 J ky ° f * U U “" * «*«"■ J./.)- or “0 ,w.:co of r.pprul from ,„o raid',ud-cent 

I!' ) *•*' W5 “ •" l< .. * fc > * nj «•*> W -1.0 U.::m -Court ef A M oul.- .r -.Hanot 

Court 1 on (insert r.» the en:e nmy le. 

*** oc 71..311 


sun of /5CC,000; 

?0 ‘ ////. . ... 






EXHIBIT A - JUDGMENT ON THE VERDICT (FOR PLAINTIFFS) 
ATTACHED TO CERTIFICATION OF CALIFORNIA 
JUDGMENT - ANNEXED TO AFFIDAVIT 
OF JAMES NESPOLE 
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STUART A. DEMJAMIN 
A Member- of Uio 
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UNITED STATES DISTRICT CCaAT 
CENTRAL DISTRICT OF CALIFORNIA 


HAROLD A. LIPTON and 
IRVING K. LEVI‘>, 

■ . Plaintiffs, 

vs. 

ROBERT J. SCIIMERT2, 

Defendant. 


CASS NO. 73-1303-R 

JUDGMENT ON THE VERDICT 
(FOR PLAINTIFFS) 


* .' 


2 a 
21 
25 
20 
27 
20 

I 

29 

30 

31 

32 


This case having been tried by the Court and a Jury, 
before the Honorable Manuel L. Real, Jr., judge presiding,' and 
the issues having been duly tried, and the Jury having duly 
rendered its verdict; now therefore, pursuant to the verdict, 

IT IS ORDERED, ADJUDGED AND DECREED that defendant, 
ROBERT J. SCHMERTZ, pay to plaintiffs, HAROLD A. LITTON and 
IRVING H-.LEVIN, compensatory damages irt the sum of $2f0,000, 
plus interest at the rate of 73 from August 7, 19 72 , in the s._o 
of $34,232.87, plus compensatory damages in the sum of $3,435,0 
ond that defendant. ROBERT J. SCHMERTZ, pay to plaintiff-.; 

HAROLD A. LIPTON and IRVING 'll. LEVIN, punitive damages 'in ’the 
sum of $500,000; 

//// 

//// 

//// 
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E ” ,BIT * ’ SSK5 S S5^SS«“» - 

STSBS iSB“ TO "nSLg 1 " 0 "" 


-1* is nmr,™ .ssesed. 

I aintifrs, hAROLI) A. LIPTOIi and ZRVXUti [i L' VI*} h 

have and rcco-. 

ion the said defendant, RC3ERT J. SCTISR-f* t- a 
— Of _, .. ' ta: “? 

DatCd: 19 74. • 


, A5' 
sr.sy'-_ 


Uni U i ti u ‘« 3 . plierlct Court 17 IT 


o S 2/ 
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i?:t 1/| 
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EXHIBIT A - JUDGMENT ON THE VERDICT (FOR PLAINTIFFS) - 
ATTACHED TO CERTIFICATION OF CALIFORNIA 
JUDGMENT - ANNEXED TO AFFIDAVIT 
OF JAMES NESPOLE 
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EXBIBIT B - ssas^yj™ * r —«. 

TRUST COMPANY - ANNEXED^ GUARANTY 
OF JAMES NESPOLE AFFIDAVIT 


Hn'itku sr.v: r’s nOrtrcr rn„„ T 

l-OU -1 M. uur,..™ uwuuCf o; * iW von*' 


' HOLU A. L.l'TOi'l and IRVING !(. LEVIN, 


nOGCRT .1. SCliMEflTZ 


Flaintiff. 


r 

\J 


INFO It MATION POL¬ 

AND 

ncSTnAINr\G err:r — 

Judgment No. 7-1,733 


Defendant 


” V E ““ 0P T,,E Pt0P « or the H*™ „ AI£s or AMERICA: CR^r~ 


First National Dank of B: ‘on 


2 Wall Street New York. New York 


Central District of Califom^ J^ nited Slstes D *strict Court for the 

HAROLD A. Upton andTf?"VfNGVr L rv" ^ K °*. *?-»**. between 
as Defendant, who arc all the parties m 7- ^ Plamllffs . and ROB CRT J. SC-'M P =- 

- ».»«i.. inv„, o nwioL" rif :ir- * m«« «* 

orcd,to.- s , nd UoEERT J SCratEETT n 'T 3 «• ««». 1 .dR-J 

$ 4 , 221 , 047 . 57 , of winch 5 -[ 2-1 0 '7 S7 I ,V‘ ^ent debtor, in Uie ctcou.-.i of- 
“» '—*» *. Ond nn^li. im ‘ ‘? S ^ r ’ rt, ‘ <*•"« «»«*» from July 25 , 

nm * . .o ,hc j»dg„c., c ft. btot or 

interest, including but not meant m-nvwnv" •“ Jadsment bas an 

“ ny W3y ;° hm * t the effec ‘ ■* ‘bis restraining notice 

CcUics : ^t\bT n r C Team f ^‘ ! - ,nent * ‘he Boston 

Eiigl.ind m “ orjr s r°' ta »- 
— Moch inlc oo, “ 

• NOW Tfffjnrrnnr 

- - 

—" s ~' - * ZsgsZZ 


Civil l’t 
forbidd,. 
With, n n 
c\cvpf a 


Wliif ii Ij 

(u:.(inti- 


TAKK NOTICF iin» 

-rice Law and UUoj ^ ^ * ** 

-« to make or suffer any salc , ‘ ‘ M fuU ,UMC,n . you arc hereby 

' V r,,cl1 I»'-O|»ot-ty or p .v ovi.-r or oM.eiavT-'c ^ t ‘ ' nS,Ct ' of ’ or 3R V interference 
tti'M'-’in provided othe,av.se d.iposc of any such debt 

rA,;r: ' ui<rm:i: ...,, . 

ami all .t. ».. ., , oln il .. ,! ' , ' flC ' inf., y,..,r sc: .„ r 







EXHIBIT B - R>.^ ,( r 'CF AND INFORMATION 

sue L\vrn on Morgan guaranty 

TRUS1 .any - ANNEXED TO AFFIDAVIT 
OF JAMES NESPOLE 

CIVI!. IM'Ar-nr.r: f.MV AMU iQuS 

Section r.-’.ripi) Effect of restraint; prohibition of transfer; duration. 
A judgment ifebtor served with a re:.Uaiiii..g i.olk. : is forbidden to make or euff<-r 
any sale, assignment, transfer or interference v/itb any property in which ha has 
an interest, cnc*pt upon direction of the sheriff or pursuant to an order of the 
court, until the judgment is satisfied or vacated. A restraining notice served upon 
a person other th.m the judgment debtor is effective only if, at the time of service, 
he owes a debt to the judgment debtor or he is in the possession or custody of 
property in which he knows c h is reason to believe the judgment debtor has an 
interest, or if the judgment creditor has stated in the notice that a specified debt is 
owed by the parson served to the judgment debtor or that the judgment debtor 
lias an interest in specified property in tiic possession or custody of the person 
served.. All props*i ty ia which the judgment debtor is known or belie . :d to have an 
interest then in and thereafter coming into the possession or custody of sucli a 
person, including any specified in the notice, and all debts of such a parson, 
including any specified in the notice, l :r du and thereafter coming duo to the 
judgment debtor, shall be subject to the antic.. Such a person is forbidden to make 
or suffer any sale, assignment or transfer of, or any interference with any such 
property, or pay o*/“r or otherwise dispose of any such debt, to any person other 
than the sheriff, except upon direction of the sheriff -r pursuant to an order of the 
court, until the expiration of one year after the notice is served upon him, or until 
the judgment is satisfied oi vacated, whichever event first occurs. A judgment 
creditor v.ho has specified personal property or debt in a restraining notice shall 
be liable to the owner of the property or the person to whom the debt is owed, if 
other than the judgment debtor, for any damages sustained by reason of the 
restraint. If a garnishee served with a restraining notice withholds the payment 
of money belonging or owed to the judgment debtor in an amount etjual to twice 
the amount due on the judgment, the restraining notice is not effective 
as to other property or money. • ‘ 

TAKE FURTHER HOT ICE that disobedience of this Restraining 
Notice is punishable as a contempt of court. 

Dated: New York, New York 
i_.. September 11, 1971 


Attorney.for Judgment^Creditors 
/l85 Madison Avenue 
New York, New York 1001G 
(212) 725 0001 
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EXHIBIT B - RESTRAINING NOTICE AND INFORMATION 
SUBPOENA, SERVED ON MORGAN GUARANTY 
TRUST COMPANY - ANNEXED TO AFFIDAVIT 
OF JAMES NESPOLE 

: & cri»».*r>M r rr •*a»» . o 


• nrf rfor 


STATU OF t.’LU YOIUC: COUNTY OF 


being duly 

sworn, deposes and says: That deponent is Che recipient 

of the informatLon subpoena and restraining notice, and 
the original and copy of questions accompanying said cubpoon; 
The answers see forth below arc made from information 
obtained from the records of the recipient: 

Q* 1* Are you holding any sums to which the judgment 
■debtor is entitled, and if so, set forth the 
amount thereof in your possession and the 
source thereof. 


Are you nolding any property belonging ts che 
judgment debtor, and if so, describe in detail 
the said property and the source thereof. 


Do you have a record of any property or bank 
account in which the judgment debtor may have 
an interest, whether under the name of the 
judgment debtor, under a trade or corporate name, 
or in association'with others, ns of the date of* 
this sub, ecna or within one year prior thereto? 


Is the judgment debtor indebted to you, and if 50 
forth the amount thereof and the day or date the 
indebtedness 'was first incurred? 


In connection with any indebtedness as may be 
set forth in Question A above, have any payments 
been made si* months prior to this subpoena; 
living the! dates payment war. made and {lie amounts i.h 


,,l{ * Judgment Debtor ever provided you with p.., . 
financial statements, and if so, give the dates f |... - I 

I 

I 

in tu be 1 01 e ne • 1 1 | i _j 

day of f ]<;//, 

lit* 
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EXHIBIT B - RESTRAINING NOTICE AND INFORMATION 
SUBPOENA, SERVED ON MORGAN GUARANTY 
TRUST COMPANY - ANNEXED TO AFFIDAVIT 
OF JAMES NESPOLE 




UNITED STATES DISTRICT COURT 
^SCUl.. . .RN.DISTRICLCLNEtt-YO RK 


HAROLD A. LIPTON and IRVING 
H. LEVIN, • • 

Plaintiff§, 

- against - 

ROBERT J. SCHMFRTZ, 

Defendant 


INFORMATION SUBPOENA 
AND 

RESTRAINING NOTICE 


ROBERT P. HERZOG 


attckncy for Judgment Creditors 

CKFICC ANO POST OFFICC ADDRESS 
103 MADISON AVENUE 
DCACUiH OK MANHATTAN NEW YORK. N. Y. IOOI6 
. UI2I 72S-000I 
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UNITER STATE'S DISTRICT COURT 

FQI! IT IK SOUTHLKN DISTRICT OF NEW YORK 


HAROLD A. UPTON and IRVING II. LEVIN, 

Plaintiff, 

vs. 

non CRT J. SC1IMERTZ 


INFORMATION SL’LPOENA 
AND 

restraining NfrT’cn 


Judgment No. 74,733 


Defendant 


-X 


"T Ut ““ 0F TME PE0I,LE cam STATES or AMERICA: GREETING: 


TO: New York Stars 415 Madison Avenue 


New York, New York 


Central ^ Court for the 

HAROLD A. LIPTON and lRVINC H LEV^T 73 - i303 - n - betu-eeu 

as Defendant, who arc all the parfe's l^^ 13 ' 3nci ROBERT J. SCIIMERTZ 

on July 25. 1374 in f avor of n..\ R0Ln A 't’fmvk-n JUdSrnent was entered 

creditors and against ROBFRT J. SCIIMERT7 ? U r*t~ 1 . “ G LEVI -"> judgment 
$4. 221 ,047. 37, of which $1 221 0->7 37 *Tn- il, J ''°”’ en ‘ dct,tor * in the amount of 
1974 remains due and unpaid^ aij ‘ ° e " her W ‘ th mtorcst therc °n- from July 25 , 

nrc l» “on "rTk-S^r" *“ V” °” * ^ <" «» XHmm *(*., „ 

™ s notte 

Interest of judgment debtor in World Football League, 
aris.ng from bis 100T ownership of the New York Stars. 


'"'‘ r, " s " ,o ™TpoL‘t P rs c jetsskssj ,s, “ 

Civ,. Practi « ° f $CCti0n 3 --~ of the 

forbidden to make or ruffe " Ml hC,Cin « > ou hereby 

•Itl,. any such property or pay over or I'tlST' V U '™ S(cr of> or 3! ’>’ inlcifereaw 
except :,s therein provided. • S ° ,hc P° se of an T S“cli debt 


which the 
custody. 


TAKE mm: rm:it NOTICE that this notice 
judgment d. I,tor has an inter, :, hereafter co,: 
and all d.dc:; houviRttr con.in due from you t„ 


so covers all property in 
:g into your posreasi j., or 
»• judgment debtor. 
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EXHIBIT C - RESTRAINING NOTICE AND INFORMATION 

SUBPOENA, SERVED ON THE NEW YORK STARS 
ANNEXED TO AFFIDAVIT OF JAMES NESPOLE 


C! •'»L PRACTICE LAW AND RULES 

Section'S^'.!(b) Effect of restraint; prohibition of transfer; duration. 
A jud;mient debtor served with ;i restraining notice is forbidden to make or suffer 
any s..lc, assignment, transfer or inlurforenee with any property in which l-.c lias 
an interest, except upon (lircotioi of the iheritf or pursuant to an order of the 
court, until the judgment is satisfied or vacated. A restraining notice served u-an 
a person other than the judgment debtor is effective or.Iy if, at the time of service, 
he owes a debt to the jn Igment debtor or he is ir. the possession or custody of 
property in which ho knows or has reason to believe tiie judgment debtor has an 
Interest, or if the judgment creditor has stated in the notice tiiat a specified debt is 
owed by the person served to the judgment debtor or that the judgment debtor 
ha3 an interest in specified property in the possession or custody of the person 
served.. All property in which the judgment debtor is known or believed to have an 
interest then in ar.J thereafter coming into the possession or custody of such a 
person, including any specifier! in the notice, and all debts of such a person, 
including any specified in the notice, then due and thereafter coining due to the 
judgment debtor, shall be subject to the notice. Such a person is forbidden to make 
or suffer any sale, assignment or transfer of. or any interference with any such 
property, or pay over or otherwise dispose of any such debt, to any person other 
than the sheriff, except upon direction of the sheriff or pursuant to an order of the 
court, until the expiration of one year after the notice is served upon him, or until 
the judgment is satisfied or vacated, whichever event first occurs. A judgment 
creditor who has specified personal property or debt in a restraining nortec shall 
be liable to the owner of the property or the person to whom the debt is owed, if 
other than the judgment debtor, for any damages sustained by reason of the 
restraint. If a garnishee served with a restraining notice withholds the payment 
of money belonging or owed to the judgment debtor ir. an amount equal to twice 
the amount due on me judgment, the restraining notice is not effective 
as to other property or money. 

TAKE FURTHER NOTICE that disobedience of this Restraining 
Notice is punishable as a contempt of court. 

Dated; New York, New York ) 

September 11, 1074 ^/ / 


/7T // 

ROBERT P. HER ZOO ^ / 

ttorney for Judgment Creditors 

/ 165 Madison Avenue 

New York, New York 100IC 
(212) 723-0001 



EXHIBIT C - RESTRAINING NOTICE AND INFORMATION 

SUBPOENA, SERVED ON THE NEW YORK STARS - 
ANNEXED TO AFFIDAVIT OF JAMES NESPOLE 


SCHEDUl.i: "A" 



Questions a::d .\\'5Uikrs 


STATE OF NEW YORK: COUNTY OF 


, Doing duly 

sv/°rn, deposes nnd says: That deponent is the recipient 

o the inforrr.ition subpoena end restraining notice, and 
the original end copy of questions accompanying said subpoc a 
The answers sec forth below arc made from information ‘ ' 

obtained rrom the records of the recipient: 


Are you holding any suns to which the judgment 
■debtor is entitled, and if so, set forth the 
amount thereof in your possession and the 
source thereof. 


A. 


Q. 


2 . 


Are you holding any property belonging to the 
judgment debtor, and if so, describe in detail 
the said pooperty and the source thereof. 


A. 



Do you have a record of any property or bank 
account in which the judgment debtor may have 
an interest, whether under the name of the 
judgment debtor, under a trade or corporate nan 
or in association with others, as of the date o 
this subpoena or within one year prior thereto? 


4 - Is Chc judgment debtor indebted to you, and if so, set 
foi th the amount thereof and the day or date the 
indebtedness was first incurred? 

A. 


Q. 5. 


A. 

Q. 6. 

A. 


In connection with any indebtedness as may be 
set forth in Question -A above, have any payments 
been nude six months prior to this subpoena; 
giving the dates payment was made and the .rat lines then 


lias the Judgment Debtor over provided you wit!, per so *.i I 
financial statements, and if so, give the. date., (Iiereot 


Sw.<m tii ! cfore 
day ot: 


: h i 


10/A 


1C i 


Id 



EXHIBIT 


- RESTRAINING NOTICE AND INFORMATION 
SUBPOENA, SERVED ON THE NEW YORK STARS 
ANNEXED TO AFFIDAVIT OF JAMES NESPOLE 


Index No. 74,733 Year 19 

UNITED STATES DISTRICT COURT 
—SQUT11 ERX_DI ST RXCI-QF—N EW- YORK 


HAROLD A. LIPTON and IRVING 
H. LEVIN, 


Plaintiffs, 


- against - 

ROBERT J. SCHMERTZ, 


Defendant 


INFORMATION SUBPOENA 
AND 

RESTRAINING NOTICE 


ROBERT P. HERZOG 


attorney for Judgment Creditors 

OFFICE AND POST OFFICE ADORC33 
103 MADISON AVENUE 

CCROUGH or MANHATTAN NEW TOUK. N Y. IOOIO 
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EXHIBIT D - LETTER DATED SEPTEMBER 17, 1974 FROM 
MORGAN GUARANTY TRUST COMPANY TO 
ROBERT J. SCHMERTZ - ANNEXED TO 
AFFIDAVIT OF JAMES NESPOLE 


MORGAN GUARANTY TRUST COMPANY 


nr »i r w v" ■ 


3J WALL STHLET, NIW YORK, N. v . IOO. 5 


11: It; 1 :: 

u 

sep ir* vjh' 

iOHH c. CIOI'.DAUO. 


^t'r September 17, 1974 


THOMAS J McManus 

iilfnt I’tMHiari 


Mr. Robert J. Schmertz 
Leisure Technology Corporation 
1 Airport Road 
Lakewood, New Jersey 037C1 


Re: Harold A. Liptor. and Irving H. Levin, Plaintiffs 


Robert J. Schmertz, Defendant 


Dear Mr. Schmertz: 


This is to inform you that on September 13, 1974, there was 
served upon us a Restraining Notice in the above matter on a judgment 
which the Notice states was entered against you on July 25, 1974 in the 
sum of $4,221,047.57 and pursuant to the injunctive provisions of the 
Notice we have placed an embargo against funds now in your account and 
hereafter in your account in the amount of $8,442,095.14, which is twice 
the amount of the judgment. 

The attorney for the plaintiffs is Robert P. Herzog, 185 
Madison Avenue, New York, New York 10016. 


Very truly yours. 









/) 


COMPLAINT IN MASSACHUSETTS ACTION 


T 


SUFFOLK,. SS 


************ * 


HAROLD A. LITTON and 
IRVING 11. LEVIN, 


Plaintif fs, 


ROBERT J. SCHMERT7., FIRST 
NATIONAL BANK OF BOSTON, 
BOSTON CELTICS BASKETBALL 
CLUB, INC., 


Defendants 


************ * 


SUPERIOR COURT 
CIVIL ACTION 
DOCKET NO. 


COMPLAINT 


To the Honorable, the'Justices of the Superior Court, 
holden in and for the County of Suffolk, this is a complaint 
seeking to enforce and satisfy a judgment, rendered in the United 
States District Court for the Central District of California, after 
a jury verdict on an action of contract, by reaching and applying 
the judgment debtor's interest in and to *iis -capital stock owner¬ 
ship in various corporations, and for injunctive relief pending 


same. 


1. The plaintiffs HAROLD A. LIPTON and IRVING H. LEVIN 
are citizens of the State of California, both residing in the Count/ 
of Los Angeles. 

2. The defendant ROBERT J. SCHMERTZ ("SCHMERTZ") is a ' 

f 

citizen of New Jersey, residing in the City of Lakewood, and is an 
officer, director and stockholder of Massachusetts corporations, 
with offices in the City of Boston. 

//// 
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COMPLAINT IN MASSACHUSETTS ACTION 


VI 


3. The defendant FIRST NATIONAL DANK OF BOSTON ("BANK") 
is a nationally chartered banking institution, with its principal 
place of business in the City of Boston in this Commonwealth. 

4. The defendant BOSTON CELTICS BASKETBALL CLUB, INC. 
("CELTICS") is a Massachusetts corporation, with its principal 
office and place of business in the City of Boston within this 
Commonwealth. 

5. Jurisdiction herein is founded upon G. L. c.214, 

§3 cl. 8, Rule 65 of the Massachusetts Rules of Civil Procedure 
and the general equity and legal jurisdiction of this Court. 

6. On July 25, 1974, after a full jury trial on 
the merits in the Uniccd States District Court for. the Central 
District of California, docket ‘number 73-1303-R, concerning a dis¬ 
puted agreement between the plaintiffs and SCHMERTZ over the sale 
of the CELTICS, the plaintiffs obtained a judgment, with interest 
and costs, in the total sum, as amended, of $3,936,814.70 (more 
fully explained in the news clipping attached hereto as Exhibit A); 
that although an appeal has been filed and is pending, the execu¬ 
tion of said judgment has not been stayed and is a final judgment 
in full force and effect, as duly appears in the records of said 
Court, and as evidenced by a Certificate of Judgment from the 
Deputy Clerk of said Court which is attached hereto as Exhibit B. 

7. The Federal Court issuing said judgment had juris¬ 
diction over the parties and subject matter. 

8. SCHMERTZ is indebted to the plaintiffs in the sum 
of $3,936,814.70, the amount of said judgment which has not been 
satisfied in full or in part. 

//// 


t 



COMPLAINT IN MASSACHUSETTS ACTION 



9"I According to affidavits filed in the California 
suit by SCHMERTZ, copies of which have been provided the plain¬ 
tiffs, SCHMERTZ is chief operating officer and the owner of shares 
of stock in various corporations, all of -which shares are pledged 
to the defendant BANK as collateral for loans made to him, as 
follows: 

(a) CELTICS: 100?, stockholder. 

(b) LEISURE TECHNOLOGY CORPORATION: a publicly 
he 1 J ioany, 55% stockholder, all shares 

o wn . ,n stock are restricted from freely 
being traded as so called "lettered" stock. 

(c) NEW ENGLAND PROFESSIONAL HOCKEY, INC., 
d/b/a NEW ENGLAND WHALERS: a Massachusetts 
corporation, 60% stockholder. 

10. All of the aforesaid stock has been pledged to the 
BANK for loans in the sum of approximately $6,000,000.00 and 
SCHMERTZ is unable to obtain a bond or raise other collateral to 
stay and secure the aforesaid judgment pending his appeal, pursu¬ 
ant to affidavits filed by him in the California suit. 

11. SCHMERTZ has encumbered ownership interests in oth^r 
professional athletic teams and, upon information and belief, he 
has incurred financial obligations in connection therewith. 

12. Upon information and belief, there are no other 
assets in this Commonwealth nor are there sufficient assets in any 
other State which can be reached and applied to satisfy said judg¬ 
ment, or any judgment on same recovered herein, and the plaintiffs 
would be irreparably harmed if the defendants were not enjoined 
from transferring or otherwise disposing of or further encumbering 
said stock referred to in Paragraph 9, and presently in the custody 


20 I! of the defendant BANK, and all or substantially all of the assets 
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COMPLAINT IN MASSACHUSETTS ACTION 

owned by the CL'LTl'CT." and NEW ENGLAND PROFESSIONAL IIOCKEy7 INC. , 

d/b/a NEW ENGJ.AN1) WHALERS, both of which corporations are con¬ 
trolled by SCHMERTZ. 

WHEREFORE, the plaintiffs pray for the following relief: 

1. The defendant FIRST NATIONAL BANK OF BOSTON, its 
agents, attorneys and servants be temporarily restrained from 
selling, transferring, further encumbering or otherwise disposing 
of or alienating the shares of stock in its custody and belonging 
to the defendant ROBERT J. SCHMERTZ in and to the BOSTON CELTICS 
BASKETBALL CLUB, INC., LEISURE TECHNOLOGY CORPORATION and NEV. 
ENGLAND PROFESSIONAL HOCKEY, INC., d/b/a NEW ENGLAND WHALERS until 
further order of the Court. 

2. The defendant BOSTON CELTICS BASKETBALL CLUB, INC., 
its agents, attorneys and servants, be temporarily restrained from 
transferring, encumbering or, in any way, alienating the stock of 
said corporation which, on its books and records, is owned by the 
defendant ROBERT J. SCHMERTZ, and all or substantially all of the 
assets owned by the BOSTON CELTICS BASKETBALL CLUB, INC. ; until 
further order of the Court. 

3. The defendant ROBERT J. SCHMERTZ, his agents, 
attorneys and servants be temporarily restrained from selling, 
transferring, further encumbering or, in any other way, disposing 
of or alienating his capital stock in and to the BOSTON CELTICS 
BASKETBALL CLUB, INC., LEISURE TECHNOLOGY CORPORATION and NEW 
ENGLAND PROFESSIONAL HOCKEY, INC!., d/b/a NEW ENGLAND WHALERS, and 
all or substantially all of the assets owned by the BOSTON CELTICS 
BASKETBALL CLUB, INC. and NEW ENGLAND PROFESSIONAL HOCKEY, INC., 
//// 
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d/b/a NEW ENGLAND WHALERS , both of which corporations arc controlled 
by ROBERT J. SCMMEKT/. , until further older of the Court. 

4. The temporary restraining orders in prayers 1 through 
3 be continued as preliminary injunctions until a hearing on the 
merits or until further order of the Court. 

5. The Court enter judgment for the plaintiffs in the • 
amount of $3,936,814.70, with interest from the date of this suit, 
and costs. 


6. The Court apeoint a Commissioner, Master or Receiver, 
to determine the value of the shares of stock owned by the defen¬ 
dant ROBERT J. SC1IMERTZ and held by the defendant FIRST NATIONAL 
BANK OF BOSTON, determine the FIRST NATIONAL BANK OF BOSTON'S 
interest therein, sell or otherwise transfer for value said stock ^ 
and reach and apply the proceeds thereof to discharge the obliga¬ 
tions of ROBERT J. SCIIMERTZ to the FIRST NATIONAL BANK OF BOSTON 
and to apply any excess proceeds therefrom to the satisfaction of i 
the judgment for the plaintiffs; or, for such other application or 
disposition of said stock as the Court deems fair and just. 


//// 

//// 

//// 

//// 

//// 

//// 

//// 

//// 

//// 

//// 
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* 7T And, for such other and further relief as the 

Court may deem to bo just and proper. 

The Plaintiffs 



Harold A. Lipton 


Then personally appeared before me in Beverly Hills,* 
California, on the 25th day of September, 1974, the plaintiff 
HANOI. b A. LIPTON and made outh that he has read the foregoing 
complaint and that the f act s stated therein are true of his own 
knowledge, except those statements of law which he has been ad¬ 
vised by ins .iJoincyr. arc correct and chose facts alleged on 
information and belief which tie believes to be true, and there¬ 
after signed same. 


r ,.„. 


f J'!‘U > w, R f/cf? 

I' S At::. . __ 1 ' 

I f-V Cn-.-ntr--,,,,, £.. ■ .. ' " r 

- --•'«>. is/? 

/ ' “**•**• 
Of 


My 


Notary Public 


Commission Expires ‘. 'ft-rciy ^~ c ', if 


_ 

Studl't.' A. Benjamin' 

WYMAN, BAUTZEN, ROTHMAN (, KUCHEL 
9601 Wilshire Boulevard 
Beverly Hills, California 90210 
(213) 273-1000 

Attorneys for the Plaintiffs 



6^^ 

He rbert 

COHN, RIEMER & POLLACK 
15 Court Square 
Boston, Massachusetts 02108 
(617) 523-9000 

Attorneys for the Plaintiffs 
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Celts' Schmertz Loses 4.2'vi 

... \ 

r 

.-Breach of Contract Suit \ 


I.OS ANGPI.ES (A(’)—A fedora! court jury jins awarded 
$t.2 million in damages to two men In their I'lvacit ol contract 
suit against Celtics' owner Itob Schineitr in connection v/itli 
the sale of lltc National Laol-wt!? lil-A'.iociaiiou t 1 am in 1072, 
it was disclosed yesterday. (U.nf'J |!|| 0 h ' / A 

The jmy voted in favor' oh Harold l.lpitn and Irving 
Levine, who wcie forced l>y the league to sell the team after 
they purchased it for $3.7 million in April 1072. 

The NUA Hoard of Governors refused to approve their 
purchase because Liptcn and Levine v.rie -troth officers cf 
National General Cnip, a company of which Seattle S’lper- 
Sonirs owner Sam Sclmlniao i, an officer. 

I ipuai and l evine arc no longer associated with National 
Geni tal, atioineys said. 

According to court rcroids, i.ipton and levine sold the 
team to Scluiicrl/. in May l!)72 tor the same price tiicy would 
have paid lor it. 

• In their suit ae.ni i t Kohnierl/. I.ipton and Levine'rmi-* 
tended that terms o( tlx* sale included an option ior the two 
to liny bad: SO per cent of the Celtics witiun a year. 

The action claimed SchntciU refused to allow Lipton and 
Lcvirc to rt pun h.u.e anv part of the Celtics. 

After the jury verdict Monday, IJ.S I till. Court Judge 
Manuel Itc.il ordered liclunvitr to appear Sept, i far a con- 
tempt bi. iriii'; on pio'inds he ignored a court order to appear 
at the trial of the lawsuit against him. “ 

bchrucrl/. was unavailable for comment. 

'** ' •I.-/ J>K. -***••' • !* 
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EXHIBIT B - CERTIFICATION OF AMENDED JUDGMENT - 
ANNEXED TO COMPLAINT IN 
MASSACHUSETTS ACTION 


®u link's SUsimt Olvmrt 


FOR THE 


CENTRAL I) [STRICT OF CALIFORNIA 


Civil Action File No. 73-1303-R 


HAROLD A. LrPTON and 
IRVING II. LEVIN, 


ROBERT J. SCHMERTZ, 


Plaintiffs, 


Do fondant. 


JUDGMENT 


CERTIFICATION OF JUDGMENT FOR 
REGISTRATION IN ANOTHER DISTRICT 


EDWARD M. HR IT '/.MAM 


, Clerk of the United States District Court for 


the Centra]....District of ..California....., 

amended 

do hereby certify the annexed to he n true and correct copy of the originalyfudgment entered in tho 


above entitled action on . .. August....28, 19.M 


and that 


, as it appears of record in my office, 


• a not ice of ...appeal f roni judgrnon tu’as filed in my o ffice on_ 

August 1 2. ...19.7.1,.To.datp no stay o f e.x.ec.u.tion...Qf_said-±ud.qn>en^. 

beeii.../i led. PT...G.n.t r ' .red..__ 


IN TESTIMONY WHEREOF, I hereunto subscribe my name and aflix the seal of the said 
Court this day of . , 19 ^r\ 


dny of 




Clerk 


Deputy Clerk 


• Winn no notice cf nppenl from the judgment hns been filed, insert “no notice of appeal from tbe said judgment 
hns been filed in my office mid the time for nppcnl commenced to run on [insert dale] upon the cutty of [If no motion 
of the character described in Uule 7.'!(n) F.ILC.I*. was filed, heic insert 'the judgment, otherwise describe the 
nature of the order from the entry of which time for appeal is computed under that rule.] If an appeal was taken, 
insert “a notice of appeal from the said judgment was filed in my ofticc on [insert date] and the judgment win 
affirmed by mandate of the Court of Appeals Issued [tuner/ i/a/r]” or "a notice of nppenl from the said judgment 
wan filed in my office on [inner/ date] mid the appeal was dismissed by the [insert 'Court of Appeals or ‘District 
Court’] on [inner/ ifn/cj", ns the ense limy be. 


GSA OC 7 1 SO'iJ 
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EXHIBIT C - AMENDED JUDGMENT ON THE VERDICT - 
ANNEXED TO COMPLAINT IN 
MASSACHUSETTS ACTION 


STUART A. 111 .t.JAM iM 
A Mcii.bt'L' of tin- 


i \» i • lit.*, i *i. mm: 


i aw ci ii tn* 

WTMAi'i i »#v i» * ** • • : 1 * ,r . 

oi ni \vn 1 1(• • *11 v-H'i ‘•hi if /.'•* 
Ill VI Ml Y Mil l •. C A1.11 • |,:*M A no: to 

Ciiriivir.w 3 lour • luiMunr c-noo 


i i I-’ n 


Attorneys Lot P lai nti I£t» />Uli ^ 0 lj/4 


Cl: ■ K. (i r, li*S«i-a:i c;yr.: 
C.tJili’AU^ISjR’Cf OF CAll-Or.NIA 

"* Cy'b" K,u 


piFur/. 


Ub 


’• -'til 


united states district court 




Cl ... I . i ... . M w. i 


HAROLD A. UPTON und 
IRVING H. LEVIN, 


ROBERT J. GCHMEETZ, 


v... v. 


Plaintifis/ ) 


Defendant. ) 


; «•' ' Titvj c . v 

1 oi L«vnV. 



CASE NO. 73-1303-R 

AMENDED JUDG... NT 
ON THE VERDICT 


\ 







EXHIBIT C - AMENDED JUDGMENT ON THE VERDICT - 
ANNEXED TO COMPLAINT IN 
MASSACHUSETTS ACTION 


This case having been tried before the 
Honorable Manuel L. Real, and the issues having been 
duly tried, and the jury having rendered its verdict, 
and a JUDGMENT ON THE VERDICT (FOR PLAINTIFFS) having 
been entered on July 25, 1974 in favor of the plaintiffs, 
HAROLD A. LIPTON and IRVING H. LEVIN, and against the 
defendant, ROBERT J. SCHMERTZ, in the sum of $3,719,232.87 
compensatory deunages, and in the sum of $500,000 punitive 
damages, and plaintiffs having filed a written consent 
to reduce said verdict to $3,435,000 compensatory damages, 
plus $500,000 punitive damages, and said consent having 
been duly signed, acknowledged and filed with the Clerk 
of the Court; now, therefore, pursuant to the verdict, 
and pursuant to said consent to reduce verdict, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED 
that the JUDGMENT ON THE VERDICT (FOR PLAINTIFFS) be 
and hereby is amended and that pursuant to said amend¬ 
ment, defendant, ROBERT J. SCHMERTZ pay to plaintiffs, 
HAROLD A. LIPTON and IRVING H. LEVIN, compensatory 
damages in the sum of $3,435,000; and that defendant, 
ROBERT J. SCHMERTZ, pay to plaintiffs, HAROLD A. LIPTON 
and IRVING H. LEVIN, punitive damages in the sum of 
$500,000. 
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EXHIBIT C - AMENDED JUDGMENT ON THE VERDICT - 
ANNEXED TO COMPLAINT IN 
MASSACHUSETTS ACTION 


IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that said plaintiffs, HAROLD A. LIPTON and IRVING H. 
LEVIN, have and recover costs from defendant, ROBERT 
J. SCHMERTZ, as entered on the judgment of July 25, 
1974, taxed in the sum of $1,814.70. 

Dated: August 26, 1974. 
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SUMMONS AND ORDER OF NOTICE WITH 
TEMPORARY RESTRAINING ORDER 


(Mini, r olL: c* ! : 


COM MON VV !•) AI/l’l l OK M ASS AC 11 USF.TTS 


SUFFOLK, i;s. 

A. 

UARUI.U /.! 


SlJl'KKIOR COURT 
CIVIL ACTION 
No. _ 


. Plff(s). 


V. 


• : ?i‘ .i. s cf I’r’.'tT' - ; T , :y A': 


, Dett(s). 


SUMMONS 
(Musa. It. Civ. P. 4) 

AND 

ORDER OF NOTICE 
WITH 

TEMPORARY RESTRAINING ORDER 





SUMMONS AND ORDER OF NOTICE WITH 
TEMPORARY RESTRAINING ORDER 


SUFFOLK, 93. 


Glummunmcaltlj nf fflamsurljiuirttu 




A. 

!L.\ROl.lJ JAVLVU, :t at, 


SUPERIOR COURT 
CIVIL ACTION 

No_ 2202 _ 

, Plaintiff(s) 


i&iLLAL 


-iCL O ::>ta 


v. 

*-_nL2LLL. 


Defendant(s) 


SUMMONS AND RESTRAINING ORDER 


To the aWve-Hamed Defendants : ROB 1 AT J. oCili'MT? 
,,f CTui: C-'.LT.rCS BASKETBALL Cf.'JU, L’JC. 


FL-IST HAVK/BAI, BARK OF BCLTOli, and 


Herbert '/ni.ssblum. 

You are hereby summoned and required to serve upon Hniin j ry,i l r.r-v __ 

plaintiff’s attorney, whose address is_ lj> Court Stu. Bor,ton. Iias3. 02103 f an an9wer to 

the complaint which is herewith served upon you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to do so, judgment by default will be taken ngninst you 
for the relief demanded in the complaint. You are also required to file your answer to the complaint in 
the office of the Clerk of this court at Boston either before service upon pluintiff's attorney or within a 
reasonable time thereafter. 


t 

Unless otherwise provided by Rule 13(a), your answer must state as a counterclaim any claim which 
you may huve against the plaintiff which arises out of the transaction or occurrence that is the subject 
matter of the pluintiff s claim or you will thereafter be barred from making such claim in any other 
action. 

WE ALSO NO III* Y YOU that application has been made in said action, ns appears in the 
complaint, for a preliminary injunction und that a hearing upon such application will be held at the court 

house at said Boston in the First session without jury of our said court on Thursday__the 

- -- df >y of-OcI.obqr-A.D. 19 _7,Hat _IQ_o’clock A.M., at which 

you muy appear and show cause why such application should not be granted. 
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SUMMONS AND ORDER OF NOTICE WITH 
TEMPORARY RESTRAINING ORDER 


In the meantime, until such hearing, WE COMMAND YOU, said —l'.jjYljLJ i- j. Cn-'l l —L-irtL—of—Boston 
and-your agents,/uttomeys and counsellors, and each and every one of them, to desist and refrain from 
selling, transferring, further encumbering or otherwise disposing of or aliena¬ 
ting the shares of stock in your custody and belonging to the defendant Robert 
J. Schmertz in and to the Boston Celtics Basketball Club, Inc., Leisure Technology 
Corporation and New England Professional Hockey, Inc., d/b/a New England Whalers. 

In the meantime, until such hearing, WE COMMAND YOU, said Boston Celtics 
Basketball Club, Inc., and your agents, servants, attorneys and counsellors, and 
each and every one of them, to desist and refrain from transferring, encumbering, 
or, in any way, alienating the stock of your corporation which, on your books 
and records, is owned by the defendant Robert J. Schmertz, and all or substan¬ 
tially all of the assets owned by you. 

In the meantime, until such hearing, WE COMMAND YOU, said Robert J. Schmertz, 
and your agents, servants, attorneys and counsellors, and each and every one of 
them, to desiut and refrain from selling, transferring, further encumbering or, 
in any other way, disposing of or alienating your capital stock in and to the 
Boston Celtics Basketball Club, Inc., Leisure Technology Corporation and New 
England Professional Hockey, Inc., d/b/a New England Whalers, and all or substan¬ 
tially all of the assets owned by the Boston Celtics Basketball Club, Inc. and 
New England Professional Hockey, Inc.__ ^ x'"') 


A.ssistarjl_Yl. _ Ckrk,_ 


Lit PAIL\ 

I >1 77 ? . 

7 * - 3 * ' > y 


NOTES. 

1 'I lii-i summons is i-.sii«*l pursuant to Rule 1 of the Mm'shi Im setts Utile* of < ivi! I rot .slum. 

2 Wlicn more tlmn one defendant i < involved, the million of oil defendants should appear in the caption. If o separate summons is 
used for each defendant, each should be addressed to the particular defendant. 
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PLAINTIFFS' COUNSEL'S AFFIDAVIT 
IN THE MASSACHUSETTS ACTION 


COMMONWEALTH OF MASSACHUSTTS 


SUFFOLK, SS. 


SUPERIOR COURT 
CIVIL ACTION 
DOCKET NO. 

dOCx 


HAROLD A. LIPTON, et al * 

Plaintiffs * 

vs. * 

ROBERT J. SCHMERTZ, et ali * 

Defendants * 

********$*** 


AFFIDAVIT OF 
HERBERT WE'lSSBLUM 


AFFIDAVIT 

EVENTS CAUSING IMMEDIATE AND IRREPARABLE LOSS 

I, HERBERT WEISSBLUM, being duly sworn, depose and say as 
follows: 

1. I am counsel to the plaintiffs in this action 
and am a member of the Massachusetts Bar, 
admitted to practice before the state and 
federal courts in the Commonwealth since 1960. 

2. The plaintiffs recovered a judgment with costs 
and interest against the defendant SCHMERTZ 

in the United States District Court for the 
Central District of California July 25, 1974, 
in the sum of $4,221,047.57, subsequently 
reduced to $3,936,814.70 on remittitur, which 
Judgment has not been stayed pending appeal. 

3. The parties, through their counsel, have been 
negot iating since the entry of said judgment, 
to nee ways to satisfy same, or alternatively, 
to collatorize surne pending defendant's appeal; 
and, upon reliable information and belief, 

the defendant has been during this time 
bargaining with others to sell his assets, 
which, if not the actual intent, is serving 


33a 



PLAINTIFFS' COUNSEL'S AFFIDAVIT 
IN THE MASSACHUSETTS ACTION 


as <1 practical matter to divest the defendant 
of his assets in such a manner as to hinder, 
defeat and delay the plaintiffs' attempts to 
collect, and the collection of, this judgment 
against the defendant. 

4. In the past week SCHMKRTZ lias sold his stock 

interest m two professional athletic organiz¬ 
ations as has been reported in newspapers and 
other news media, an example of which are copies 
of two articles from "The Boston Globe" of 
Thursday, September 26, 1974, and Friday, 

September 27, 1974, partially attached hereto. 



Sworn to and subscribed 
before me on this 28th day 
of September, 1974, at 
Bosbon^ Massachusetts 

i'fcTo.yU 

Notary Public 

My Commission Expires: 7 I zlsi 
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EXHIBIT - ARTICLES FROM "THE BOSTON GLOBE" 
SEPTEMBER 26th & 27th, 1974 - 
ANNEXED TO AFFIDAVIT OF 
HERBERT WEISSBLUM 


1 »- 



; KAY m 7 .(;i:KAL;J 


* I,' . • • • 

Upton at last,£*31' 

i his own boss^jgj 

Employees of Ihr Jacksonville Sli.irks weir paid 
yesterday for the fysl lime .since Mont. 2 The Detroit 
lireD air flatter tlian a working man's wallet on 
Thursday afternoon. v , 

Thr Florida Blazers an- a slip and-a-half ahead 
"f the sheriff and his dogs. The llawaiians are about as '• 

popular on the island as a three-day blizzaid. * 

I * * . 

, » 

The Houston Texans a:e now the Shreveport 
Steamer, as perfect an example of the old saying that 

crabgrass by any other name is still crabgrass. ' • ' 

Into this financial valley of death yesterday lode ■ 
Upton Hell, boy mogul, galloping along on his horse, 

Optimism, checkbook, tilted at the world. •• ! 


Hell ichevc I ltohei t ("I love Huston , , .,11 n„i .» 

Schmerl.'. the f i.lnr: cnli.-nir, V;U r | n , , 1U . ,,., t 

i him . elf of I o 11 r' I - ' 1 11 U' fi m - 
rliiM-; ■ the bt.us and the WjlA ■ 

•-Alula.;. - “ 

Sihniei 1/ i- left with tl m i 
Celt ics, and \ i , e mi ;lM1 | ,( ; 
I were a ( cities fan, I would 
not consider their financial st.i- 
lus as stable as nor c<|ual to- ., 
' NcDon Ilockcfcjler’s dog food 
budget. » 

Howard ll.ildwin, the outgo- 
• ing president of the Stars, said 
the team lost $2 million Hald-v 
win thus holds a locord for 



' <•' UPTON BELL I 

’ i. being involved with two difler- 

• ... rut teams losing $2 million each in consecutive yeais. 
. i hat s what the Whalers claimed whemthey left for 
' the balmy climes of Hartford. Conn. • • 

WFL departs New York 

’The Wf D continued its move Imtn big i ities yestci - 

rlav the NeiV Vi'l l r Fl at s s• 11f • • ■ I In (M,at loll*'. f| C 


) 
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Boston Globe ’ Friday. September 27. . 

liell sells his Slurs well 


The Stars fell on North 
Carolina Wednesday night 
and, if early enthusiasm is 
any indication. Upton Hell 
mny have a winner on hrs 
hands. - 

The fnimer ■ Paine* ; 
general inan.ii'.’T set up a 
temporal y office in a 


Char In 


moM Wednes¬ 


day night shortly after nn- 


nonncing the move of th .e 
I T iew Yoi k WFH fno. hi ll 
team to that rity He sold 
2000 tickets to the Stars 
"home opener" Oct 9th at 
Charlotte's. 24.000-mt 

Wemonal Stadium be¬ 
tween 5 and 11 pm. 

"We could have put 10 
more people on, handling 
ticket ieipie .Is," said Hell, 
who did just that yt ; I f'l 


cl a>*. Stymied by repp-tlr-d 
telephone busy signals, 
lines of fans formed out¬ 
side the mote] yesterday 
morning. 

•' Hell's success, howeser, 
.has not been shared with 
.former Patriot Komnue 
I.oudd. general manager of 
the financially tiouhled 
Florida Blazers of that 
.league. 

Loadd, trying to shift 
bis franchise from Orlan¬ 
do, Fla to Atlanta, ran 
into another wall of inter- 
foienio jesterday when lie 
was turned down by the 
Georgia Tech Athletic 
Assn, in his ntlempt to 
h-ase that schools Giant 
Field for Blazers’ games on 
■^Oct. 23 and 30. ' . 
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EXHIBIT A - ORDER OF NINTH CIRCUIT COURT OF APPEALS 
ANNEXED TO DEFENDANT'S MEMORANDUM OF LAW 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


HAROLD A. LIPTON and IRVING 
H. LEVIN, 

Plaintiffs-Appellees, 
vs. 

ROBERT J. SCHMERTZ, 

Defendant-Appellant. 


Before: MERRILL and WRIGHT, Circuit Judges 

Upon consideration of appellant's supplement 
to the pending petition for rehearing, the matter of 
the adequacy of the form of security offered to stay 
the execution of judgment is remanded to the district 
court for further consideration. 

s/ illegible _ 


SEP 25 1974 
CLERK 

U.S. COURT OF APPEALS 
Docketed 

No. 74-2522 

ORDER 


No Cal 8/19/74 


U. S. CIRCUIT JUDGES 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


COLEMAN & O'CONNELL 
Attorneys at Law 

1801 Avenue of the Stars, Suite 810 
Los Angeles, California 90067 

GIORDANO, HALLERAN 6. McOMBER 
Post Office Box 190 
270 State Highway 35 
Middletown, New Jersey 07748 
Attorneys for Defendant 


UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 


HAROLD A. LIPTON and ) 

IRVING H. LEVIN, ) 

) 

Plaintiffs, ) 

) 

vs. ) 

) 

ROBERT J. SCHMERTZ, ) 

) 

Defendant. ) 

) 


No. 73-1303-R 


STATE OF NEW JERSEY ) 

) ss. 

COUNTY OF OCEAN ) 

I, ROBERT J. SCHMERTZ, being first duly 
sworn, say: 

1. I am a resident of the State of New 
Jersey and defendant in the above entitled case. 
My principal occupation is Chairman of the ooard. 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


President and chief operating officer of Leisure 
Technology Corporation, a company which I founded. 

2. Approximately in 1952, I founded a 
predecessor company, Pine Acres, Inc., which was in 
the business of construction of low cost housing. 

That business grew into another construction company, 
Robilt, Inc., and finally in approximately 1967 I 
formed Leisure Technology Corporation, whose principal 
business has come to be the construction of retirement 
communities. It has constructed or has under con¬ 
struction more retirement communities than any other 
company in the United States. 

3. Leisure Technology is a publicly held 
company with approximately 3.5 million shares of 
stock outstanding. It is traded on the American 
Stock Exchange. There- are approximately 2,00G 
stockholders of Leisure Technology Corporation among 
the general public. I personally own approximately 
2 million shares or approximatly 55% of the stock 

of the company. Such shares are letter stock and 
are presently pledged to the First National Bank of 
Boston as partial security for the 4 million dollar 
loan with which I acquired the Boston Celtics and 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 

as partial security as well for a loan of $1,980,000 
to tie New England Whalers, a World Hockey League team, 
of which I own 60% of the outstanding stock. 

4. Among the retirement communities con¬ 
structed by Leisure Technology Corporation are: 

Leisure Village at Lakewood, New Jersey 

Leisure Village East, Lakewood, New Jersey 

Amcng retirement communities presently being constructed 

and partially occupied are the following: 

Leisure Village, Camarillo, California 

Leisure Village West, Manchester, New 
Jersey 

Leisure Village Long Island, Brookhaven, 

Long Island, N.Y. 

Leisure Village, Fox Lake, Illinois 

Leisure Town, Vincentown, New Jersey 

Leisure Knell, Manchester, New Jersey 

Leisure Knoll, Brookhaven, Long Island, 

N.Y. 

Vacation Village, Stroudsberg, Pennsyl¬ 
vania 

Vacation Village, Fox Lake, Illinois 
Seven Lakes, Fort Meyers, Florida 

5. While the communities are open to any¬ 
one who is retired from the age of 55 on, most of the 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


occupants of these communities are 65 years of age 
or older. At present, there are approximately 
15-20,000 elderly residents of the foregoing 
communities. 

6. While the communities are being con¬ 
structed, Leisure Technology Corporation subsidizes 
the community center facilities, including recreational 
centers, craft shops, theatres, golf courses and 
swimming pools. When construction is completed and 
occupancy is more than 2/3 full. Leisure Technology 
Corporation turns over the operation of the common 
community facilities to the community itself. However, 
in each of the instances of the uncompleted partially 
occupied communities. Leisure Technology Corporation 
at present is subsidizing and operating the aforesaid 
community facilities. 

7. Leisure Technology Corporation is 
presently indebted to various financial institutions 
in the sum of $45 million. In addition, there are 
various land mortgages on properties which are not 
yet under construction where Leisure Technology 
Corporation is also in debt to various financial 
institutions. 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 

8. On Monday, July 22, 1974, I was informed 
that the jury had returned a verdict in the above 
entitled case in the sum of 4.2 million dollars 
against me. I am informed and believe that I have 
valid grounds for appeal of that judgment and that 

a reversal of that judgment is likely if those grounds 
are presented to the Court of Appeals. 

9. Since Tuesday, July 23, 1974, I have 
made efforts to obtain security to post with the 
Court during the pendency of the appeal. Those 
efforts are delineated below. 

10. In an effort to obtain a bond to post 
with the Court pending the appeal, I telephoned two 
insurance agencies in New Jersey. I spoke with 
Mr. Peter Boyarin of the Boyarin Agency in Jackson, 

New Jersey, and asked him to secure such a bond for 
me. He later reported to me that based upon my 
financial position the bonding companies whom he 
contacted would not write a bond in the amount of 
4.2 million dollars for me. He told me each company 
demanded liquid collateral in that amount not presently 
pledged to other financial institutions. I do not have 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 

such liquid unencumbered assets. Mr. Boyarin told 
me that he had received such refusals from the 
Hartford Insurance Group, the Peerless Insurance 
Company, and CNA. 

11. I also spoke with Mr. Leonard Cohen 
and Mr. William Weber of the Madison Agency in 
Lakewood, New Jersey and made the same request of 
them as I had with Mr. Boyarin. They subsequently 
told me that the bonding companies they had con¬ 
tacted would not write such a bond without liquid 
collateral in amounts which I could not provide. 
Mr. William Weber told me that he had had such a 
reply from Firemen's Fund, INA and Chubb & Sons. 

12. Additionally, I have caused my 
accountants to provide financial statements to 
representatives of the Insurance Company of North 
America (INA), and I have been informed that INA 
refused to write such a bond because my principal 
assets are already pledged as collateral on other 
bank loans. 

13. I spoke in person to Mr. Ernest 
Bencivenga, President of the First State Bank of 
Ocean County, a bank with which I have previously 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 

done business and of which I aim a member of the 
Board of Directors. I asked Mr. Bencivenga for a 
letter of credit which I would post as collateral 
with the bonding company or directly with the Court 
as a bend pending appeal. Mr. Bencivenga refused 
my request and said that the bank could not grant 
me such a letter of credit based upon my present 
financial status either by itself alone or on a 
participatory arrangement with other banks. 

14. I telephoned and spoke with Mr. Edward 
Denby, President of the Broadway National Bank of 
Bayonne, New Jersey, again a bank with which I have 
previously done business. I made the same request 

of Mj . Denby that I had made of Mr. Bencivenga, and 
I received the same reply. 

15. I telephoned Charles Remaley, Vice 
Pres;dent of the Morgan Guaranty Bank of New York, 
another bank with which I have previously done business. 
I mace the same request of him that I had made of 
Messjs. Bencivenga and Denby and I received the 

same reply. 

16. I telephoned Mr. Chad Gifford, Loan 
Officer of the First National Bank of Boston. I have 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


previously done business with the First National 
Bank of Boston. In fact, I obtained a 4 million 
dollar loan with which to purchase the Boston Celtics 
from that bank. I also own 60% of the New England 
Whalers, a World Hockey League team, and the Whalers 
have a loan from the First National Bank of Boston 
of $1,980,000. As collateral for the Celtics loan, 
the bank holds 100% of the stock of the Celtics 
Basketball Club. As collateral for the Whalers loan, 
the bank holds my stock in the Whalers. Additionally, 
the bank holds all of my shares (approximately 2 
million) of letter stock in Leisure Technology to 
secure both loans. 

I asked Mr. Gifford if he would either 
release my Leisure Technology stock as collateral 
for the loans or give me a letter of credit that I 
might use as either collateral to obtain a bond or 
to post directly with the Court. Mr. Gifford called 
me back and told me that the First National Bank had 
refused both my requests. 

17. In addition to my ownership of Leisure 
Technology stock, the Boston Celtics stock and 60% of 
the New England Whalers stock, I also own 100% of the 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


stock in the New York Stars. The Stars are a football 
team in the newly organized World Footbal’ League. My 
cash investment in the Stars was $5,000. The World 
Football League is in its second month of play. The 
Stars are suffering heavy financial losses. I have 
already lent the Stars $100,000 and the Stars addition¬ 
ally have borrowed $400,000 from Morgan Guaranty Bank 
for which I have pledged as collateral my interest in 
a cooperative apartment house in New York City, plus a 
note owed to me from the Portland Basketball Club. 

The Stars are presently playing their games at Randall's 
Island, New York, which Stadium I believe has the small¬ 
est seating capacity of any team in the World Football 
League. Based upon the four games played to date and 
my experience in the sports business, it is my opinion 
that the New York Stars will not be a money making team 
for at least 3 years. 

18. My remaining unencumbered assets do not 

exceed $900,000 in value. 

19. I am ready and willing to secure the 
jdugment in the instant case during the pendency of 
the appeal by giving a second lien on the stock of the 
Boston Celtics for that time period (the stock is 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


presently held by the First National Bank of Boston 
as partial collateral for the 4 million dollar loan 
with which I purchased the Boston Celtics). Since 
the instant litigation involves alleged promises to 
give the plaintiffs an option to purchase one-half 
the Celtics at one-half my cost including $250,000 
to plaintiffs and since the 4 million dollar loan 
was known to the plaintiffs to be part of my cost, 

I believe that the plaintiffs would be totally secure 
in the premises of the suit with such a second lien 
during the pendency of the appeal. 

20. If forced to obtain a bond or to 
deposit money in a sum equal to the 4.2 million dollar 
judgment, I would be forced to undergo a distress sale 
type of liquidation of assets. My principal assets 
would be my stock in the Boston Celtics and my stock 
in Leisure Technology. To be able to liquidate those 
assets it would be necessary for me to repay the First 
National Bank of Boston the sum of 4 million dollars, 
plus the $1,980,000 loan to the New England Whalers. 

I know from my own personal experience that 
basketball teams are not readily saleable assets. 
Before I purchased the Boston Celtics, I know that 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


the Celtics were on tha market for approximately 
eight months. That purchase two years ago was in 
the amount of approximately 4.6 million dollars, of 
which 3.7 million was in cash. Further, I know from 
my years in business that distress sales seldom bring 
anything near the real value of the asset. Further, 
the New England Whalers have not made money as a 
hockey team since their inception. The World Hockey 
League has only been in operation two years and to 
my knowledge no team in the League has made money. 

Thus, in my opinion, it is likely that a 
distress sale of the Whalers and the Celtics would 
not bring sufficient cash to pay off the First National 
Bank of Boston's $5,980,000 outstanding loans. Thus, 
it would be necessary for me to sell my Leisure Tech¬ 
nology stock as well in order to complete the repayment 
to the First National Bank of Boston and begin to 
accumulate the money necessary to meet a bond in the 

sum of 4.2 million dollars. 

21. Leisure Technology stock has been at 
a high of $36 a share in the early 1970's and at a 
low of $1 7/8 since then. Presently it is selling 
in the range of $2 1/4 to $2 1/2 per share. My stock 
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EXHIBIT B - AFFIDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 


is lette stock which the market place normally dis¬ 
counts by at least 40%. Based upon my years of 
experience as a businessman, I believe that attempting 
to sell such an enormous block of stock would result 
in prices substantially below 50% of the current 
market. 

22. Additionally, it is my judgment that 
such an action would inevitably depress the market 

to a new low for the stock, damaging the approximately 
2,000 members of the general public who hold the stock. 

23. Further, without the stock I would lose 
control of the company which, considering its pre¬ 
decessor companies, I have spent over 20 years in 
building. There would be as well an unknown and 
disruptive impact upon the management and continuity 
of operations of tne company affecting the ten resi¬ 
dential communities presently partially occupied where 
Leisure Technology is completing construction and 
subsidizing community center operations. This is so 
due to provisions in the 45 million dollar loan 
agreement (see para. 7 supra). That agreement 
specifically states that if, for any reason, I cease 


i i 
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EXHIBIT B - AFriDAVIT OF ROBERT J. SCHMERTZ 

SWORN TO AUGUST 8, 1974 - ANNEXED 
TO DEFENDANT'S MEMORANDUM OF LAW 

to be President of Leisure Technology and Chairman 
of the Board, the loan shall be in default and the 
financial institutions may terminate the loans. 

24. If called as a witness, I could and 
would testify to the foregoing. 

Executed on August 8, 1974, at Lakewood, 

New Jersey. 


'V 1 C rj 

■ SiL. 

■ //RCiiLUT J. Sv.ii. — n.i.. 

(/ 


Subscribed and sworn to 

/V / ^ 

before me on August _» 1974. 




EXHIBIT B - SUPPLEMENTAL AFFIDAVIT OF 
ROBERT J. SCHMERTZ 
SWORN TO AUGUST 16, 1974 - 
ANNEXED TO DEFENDANT'S 
MEMORANDUM OF LAW 


COLEMAN & O'CONNELL 

1801 Avenue of the Stars, Suite 810 

Los Angeles, California 90067 

GIORDANO, HALLERAN & McOMBER 
Post Office Box 190 
270 State Highway 35 
Middletown, New Jersey 07748 

Telephone: (213) 277-7112 

Attorneys for Defendant-Appellant 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


HAROLD A. LIPTON and ) 

IRVING H. LEVIN, ) 

) No. 74-2522 
Plaintiffs-Appellees, ) 

) 

vs. ) 

) 

ROBERT J. SCHMERTZ, ) 

) 

Defendant-Appellant. ) 

_ ) 


STATE OF CALIFORNIA ) 

) 

COUNTY OF LOS ANGELES ) 

I, Robert J. Schmertz, being first duly 
sworn, declare and say: 

1. I am the defendant-appellant in the 


above- entitled case. 



EXHIBIT B - SUPPLEMENTAL AFFIDAVIT OF 
ROBERT J. SCHMERTZ 
SWORN TO AUGUST 16, 1974 - 
ANNEXED TO DEFENDANT'S 
MEMORANDUM OF LAW 

2. I am President, Chairman of the Board 
and chief operating officer of Leisure Technology 
Corporation. The present book value of said stock 
is approximately $7.60 per share, substantially 
above current market prices. 

3. On Thursday, August 8, 1974, and Friday, 
August 9, 1974, I had discussions with Chad Gifford, 
Loan Officer of the First National Bank of Boston 
(hereinafter "Bank"), regarding securing the judgment 
in the above-entitled case pending appeal with a 
second lien on my stock in the Boston Celtics Basket¬ 
ball Club, presently held by the Bank as collateral 
for the loan of four million dollars by which the 
Celtics were purchased. 

Mr. Gifford, on behalf of the Bank, informed 
me that the Bank will agree to recognize such a second 
lien in favor of plaintiffs-appellees on said stock. 

4. A news story attributed to the New York 
Post appeared nationally on August 16, 1974 stating 
that I had sold the New York Stars football team in 
the World Football League for 6 million dollars and 
that my investment in the club had been 2.5 million 
dollars, giving me a profit of 3.5 million dollars. 
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EXHIBIT B - SUPPLEMENTAL AFFIDAVIT OF 
ROBERT J. SCHMERTZ 
SWORN TO AUGUST 16, 1974 - 
ANNEXED TO DEFENDANT'S 
MEMORANDUM OF LAW 

The story is untrue in all particulars. I have not 
sold the New York Stars although I have attempted to 
do so. At present, negotiations concerning the 
possible sale of the New York Stars involve amounts 
which (assuming that all items of negotiation were 
resolved in my favor) would result in a profit to 
me of less than two hundred fifty thousand dollars 
($250,000). There is no assurance that such a sale 
will be consummated. 

5. If called as a witness, I could and 
would testify to the foregoing. 

Executed on August 16, 1974, at Los Angeles, 
California. 


ti 
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Subscribed and r .worn to before 
|mo this 16th day of August 1974 

|j\ , / - IV.-/-•' 'L . _ 

(Notary u: ?n arm for 

^said County and State 


















